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Frenca Rerustic.—Haseas CORPUS—SURRENDER OF FUGITIVES FROM 
JUSTICE UNDER THE TREATY WITH F'RANCE—JURISDICTION. 












Upon a writ of habeas corpus the court cannot look beyond the colorable authority of the 
judge who issued the warrant. The court will merely look into the Sheriff's return con- 
taining the warrant; and if the court finds that the officer had jurisdiction of the process and 
assumed to take proof upon the issuing the same, which proof be adjudged to be sufficient, it 

* will not review his adjudication upon the question nor undertake to say whether he erred in 
adjudging the proof sufficient. 

if the Court thinks that the warrant is prima facie sufficient, that is, as far as it will go on 

habeas corpus. 
















Tue facts are fully detailed in the opinion of the court. 


A. R. Dyett, and H. D. Lapaugh, for the Prisoners. 





F. R. Tillou and J. Prescott Hail, U. 8. District Attorney for the 
United States. 









Jupson, J.—The original petition for this writ was filed in this court 
on the 14th day of December, 1850, was allowed on that day, and 
the trial thereof was ordered for the 16th. The writ is in the usual 

form, supported by the proper oath, and on the 16th day of Decem- 

ber, 1850, William Edmonds, to whom the said writ was directed, as 

Warden of the city prison of the city and county of New-York, made 

return of said writ, bringing with him into court the three persons 

now in his custody by virtue of three warrants of yommitments, two 

of which are from the Court of General Sessions in and fyr the city 

and county of New-York, signed by the proper clerk, thezeof,’ the 

first containing an order to imprison, keep, and hold the said iN:cho- 

las and George, charged with the crime of bringing into the State of f 
New-York stolen goods, knowing them to be such, a crime against 

the laws of New-York ; and the other warrant commanding the said 

William Edmonds to hold in custody the said Francois Bernard as a 
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witness, to give evidence in the cause therein named, the said Fran- 
coise having failed to give the proper bail for her appearance as a 
witness ; the former bearing date the 11th day of December, 1850, 
and the latter, on the 13th day of said December, 1850. The return 
further states, that the said Nicholas, George and Francoise are also 
‘in his custody and keeping, as warden as aforesaid, by virtue of an- 
other warrant granted by J. W. Metcalf, United States commissioner, 
in the following words, to wit :— 


“ United States of America : 

To the Marshal of the United States for the Southern district of 

New-York, and to his Deputies, or to any of them. 
+ Whereas, a warrant was issued by me on the sixteenth November, 
1850, for the apprehension of George Denham, alias Frederick Cole, 
Nicholas Veremaitre and Francoise Bernard, persons found within 
the limits of the State of New-York, charged with having committed 
within the jurisdiction of the republic of France, to wit, in the city 
of Paris, the crime of vol qualife crime, one of the crimes enumerated 
and provided for in the treaty of extradition between that govern- 
ment and the United States; and whereas, the said persons having 
been brought before me, and the evidence of their criminality having 
been heard and considered, the evidence was deemed sufficient by me 
to sustain the charge under the provisions of the said tréaty. Now 
then, you are hereby commanded to keep the said George Denham, 
alias Frederick Cole, Nicholas Veremaitre and Francoise Bernard, 
in safe custody, in the proper jail, until they shall be surrendered on 
the requisition of the proper authority to such person or persons as 
shall be authorized, in the name and on the behalf of the said repub- 
lic of France, to take charge of them for the purpose of returning 
them to the territories of the said republic. Witness my hand and 
seal, this sixth day of December, 1850, and of the Independence of 

the United States the seventy-eighth. (Signed) 
J. W. METCALF, United States Commissioner.” 


The object of this writ, is to procure the discharge of these prison- 
ers. The petitioners have been fully heard in support of their rights, 
by learned counsel, and _ the cause having been deferred for conside- 
ration until the twenty-third day of December, 1850, when the pri- 
soners are again brought into court, and thereupon it is ruled by this 
court as follows :—Upon this return, there are two important questions 
involved; as important as any which can be suggested to our minds 
—they regard not only the civil liberty of men, the code of criminal 
law, and treaty stipulations, but also in what manner the same shall 
be administered. The questions which arise upon the two warrants 
issuing cur of the State courts are passed over ; and I proceed directly 
to consider the mair. question which has been the subject of discus- 
sion here. This is the warrant of the United States Commissioner, 
upon the inquiry-wkich has been had before him, on the demand of 
the republic of France, wherein these three persons were charged 
with the commission of a crime in France, which, as that government 
claims, is a crime falling within the provisions of the treaty between 
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the United States and France. From this warrant, it appears that 
a hearing was had before the commissioner, and that he deemed the 
evidence sufficient to sustain the charge and thereupon the warrant 
in question was issued. Accompanying this return of the writ, on 
the day of the trial, and during its progress, there was also laid 
before the court, a warrant of extradition, granted by the Hon, 
Daniel Webster, Secretary of State, under his hand and seal of 
office, dated , founded on the proceedings of the Com- 
missioner, directing and ordering that the said Nicholas, George, and 
Francoise, be surrendered to the Consul General of France, as fugi- 
tives from justice. This document is made a part of the case, and 
the question now is, shall these prisoners be discharged, or shall the 
habeas corpus be dismissed, and the prisoners left subject to the war- 
rants in the hands of now the public officers?. The first treaty with 
France was concluded on the 9th day of November, 1843, and pro- 
vided for the surrender of those who were charged with murder, 
comprehending the crimes designated in the French penal code, by 
the terms assassination, parricide, infanticide, and poisoning, attempt 
to commit murder, rape, forgery, arson, or embezzlement. This 
being found inadequate to cover all the crimes perpetrated in both 
governments, on the 24th day of November, 1845, an additional 
treaty was concluded, embracing other crimes, in these words, “the 
crime of robbery, defining the same to be the felonious and forcible 
taking from the person, of another, of goods or money to any value, 
by violence or putting him in fear; and the crime of burglary defin- 
ing the same to be, the breaking and entering by night into a man- 
sion-house of another, with intent to commit felony; and the corres- 
ponding crimes included under the French law, in the words vol qua- 
lifé crime, not being embraced in the second article of the convention 
of extradition, concluded with France, in 1843.” The warrant of 
the Commissioner on the face of it is a prime facie compliance with 
the terms of the treaty, and from the face of the warrant of the Se- 
cretary of State it also appears, that the proceedings and findings 
of the Commissioner were duly returned to the office of the Secretary 
of State, according to the act of Congress of the United States, en- 
titled, “ An Act for giving effect to certain treaty stipulations between 
this and foreign governments, for the apprehension and delivering 
up of certain offenders,” passed on the 12th day of August, 1848. 
The first section of that act gives jurisdiction to a United States Com- 
missioner, upon complaint made on oath, and he is to issue his war- 
rant for the apprehension of persons charged with offences under the 
provisions of a treaty ; and if, on hearing the evidence, he shall deem 
the same sufficient to sustain the charge, then such Commissioner 
shall certify the same to the Secretary of State, and issue his war- 
rant to commit to jail until the surrender shall be made by the Se- 
cretary of State. Ona minute examination of all the proceedings in 
this case, it appears, from the face of the papers now returned, that 
the provisions of the act of Congress have been strictly complied with. 
The firs point made by the learned counsel, in opposition to the le- 
gality of this proceeding, is, that there has been no crime committed 
by either of these persons in custody, which will justify the extra- 
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dition commanded in the warrant of the Secretary of State, and it 
is insisted that the terms “vol qualifé crime” are descriptive of no 
specific crime whatever, and therefore the counsel insist upon the 
right of going behind the present finding and warrant of the Com- 
missioner, and show, by testimony, that no such crime has been com- 
mitted as falls within the treaty. The writ of habeas corpus has been 
long in use as a writ of right. It is a judicial writ, confided to the 
legal discretion of the courts, to whom its jurisdiction has been im- 
parted. The great principles by which the courts are governed, in 
the proceedings on this writ, are as well settled, and perhaps better 
settled, than those applicable to any other department of the law. 
Among these principles, we find the legality or illegality of the im- 
prisonment is to be determined by the return, or in other words, on 
the face of the papers of the case. The argument in support of ‘this 
writ would apply with great force to an appeal, but there is a dif- 
ference, well settled, between an appeal and this writ. In one case 
the facts are re-examined, but in the other the law is applied to the 
facts already found. In determining this case, we are to consider, 
first, whether the Commissiorer had jurisdiction of the subject matter. 
The law of Congress, before referred to, confers this jurisdiction in 
express terms. He is to hear the evidence, and if he deems it suffi- 
cient to sustain the charge, the warrant issues. No language can be 
more explicit, and, from the purport of that language, the jurisdic- 
tion is not only given, but it is exclusive. Then the next inquiry is, 
how can this court go behind the finding of any tribunal having ex- 
clusive jurisdiction, for the purpose of reviewing the facts? This 
question has been so well and so long settled, that there is no room 
for doubt. 7 Wheaton 38, exparte Kenedy.—In this case the Su- 
preme Court said: “ This court can do nothing where a person is in 
execution by the judgment of a court having a competent jurisdiction ; 
this court is not a Court of Appeal.” 1 Dal. 135, Gregory v. Story 
—*“ When, on the face of the return it appears that the justice ex- 
ceeded his jurisdiction, then a habeas corpus lies.” 1 Ashmead 10— 
Rush J. said: “On habeas corpus, it is not competent for one court to 
inquire into the regularity of the proceedings of another.” 3 McLane 
89, Johnson v. the United States—“*On a habeas corpus, the court 
cannot look behind the sentence of the court where it has jurisdic- 
tion.” In Jacob’s Law Dictionary, title habeas corpus, we find the 
following laid down, in early times, as the criterion:—* This it is 
which induces the absolute necessity of expressing, upon every com- 
mitment, the reason for which it is made, that the court, upon habeas 
corpus, may examine into its validity.” 3 Barb. 37, Wiles v. Brown 
—*“ Where a Supreme Court Commissioner has become possessed of 
jurisdiction of the subject matter and of the parties, the law clothes 
him with judicial powers, and in analogy to other proceedings, his 
decisions cannot be impeached in a collateral way.” 1 Barber 140, 
in the matter of Prime and others—* Upon a writ of habeas corpus, the 
court cannot look beyond the colorable authority of the judge who 
issued the warrant. The court will merely look into the Sheriff’s 
return containing the warrant; and if the court finds that the officer 
had jurisdiction of the process, and assumed to take proof upon the 
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issuing of the same, which proof he adjudged to be sufficient, it will 
not review his adjudication upon that question, nor undertake to.say 
whether he erred in adjudging the proof sufficient. If the court 
thinks that the warrant is prima facie sufficient, that is as far as the 
court will go on habeas corpus.” The counsel in support of this writ, 
have cited 4 Cranch 75, exparte Bollman and Swartwout. On reading 
that case, it will be seen that there was a writ of habeas corpus to 
bring up the bodies, and a certiorari to bring up the record. It ap- 
peared there, that there was no allegation where the crime of treason 
was committed ; neither was it stated in the warrant, before what 
court the trial was to be had, and on the face of the warrant there 
was no sufficient statement that the court in the District of Columbia 
had any jurisdiction of the cause. These authorities are conclusive, 
that we cannot go behind the proceedings of the Commissioner’s war- 
rant in this case ; and these authorities will apply in-all cases of 
courts or magistrates having exclusive jurisdiction of the subject 
matter, except whefe fraud or forgery have been practised, as in the 
case of the L’ Amistad, 14 Peters, 518. These authorities are conclu- 
sive on this point, and yet the importance of the case will be my 
apology for giving a further illustration, by alluding to a proceeding 
which has become familiar to all the States, and which was the 
foundation of all the treaties recently made for the restoration of fu- 
gitives from justice. The 2d section of the 4th Article of the constitu- 
tion of the United States, provides that, when “A person charged, 
in any State, with treason, felony, or other crime, who shall flee 
from justice, and be found in another State, shall, on demand of the 
executive authority of the State from which he fled, be delivered up, 
to be removed to the State having jurisdiction of the crime.” Then 
comes the act of Congress of ’93, which provides that, when such 
demand is made, there shall be produced a copy of an indictment 
found, or an affidavit made before a magistrate charging the person 
with the crime, certified as authentic by the Governor, making the 
demand. Ondeeming these authentic, it shall be the duty of the Go- 
vernor, upon whom the demand is made, to cause the person accus- 
ed to be arrested and delivered up. Now, suppose a person commits 
the crime of burglary in Rhode Island, and flees to the State of New 
York—the Grand Jury of Rhode Island find their bill of indictment, 
which is certified by the Governor of Rhode Island to be authentic, 
and demands the surrender of the man charged with the offence, 
what has the Governor of New York todo? He is to examine the 
evidence of authenticity ; and on finding the same properly certified, 
he has but one duty to perform—to arrest and surrender the prisoner. 
Here is an opportunity for the habeas corpus to review the decision 
of the Governor, upon which his warrant of arrest issued ; and it is 
proposed to go behind the warrant of surrender, and inquire into the 
evidence received and considered by the Governor, with the addition, 
if you please, of other testimony, to show that no such crime has 
been committed as has been charged in the indictment. A habeas 
corpus, in such cause, accompanied by % proposition to review the 
cause in this manner, would strike every one as absurd. No such 
thing can be done in that case—all will admit that. The practice, 
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since 1793, has been uniform, that, on habeas corpus, you cannot go 
behind the Governor’s warrant, when he surrenders a fugitive from 
justice. Should there be any statutory provision that the trial of this 
judicial writ should take place before a jury, this would only increase 
the absurdity. To witness a Governor’s finding and decision review- 
ed and re-examined by a jury of twelve men, would be so singular 
and ridiculous that any stranger would pronounce it a farce. In 
principle there is no difference between that case, and one for the 
same purpose, under the treaty. It has been argued further, that 
even if we are confined to what appears on the face of the return, 
still the prisoners should be discharged, for the reason that, upon the 
face of the Commissioner’s warrant, it does not appear that any of- 
fence has been committed in France, called “ vol qualifé crime”—in 
short, that there is no such offence in France as “vol qualifé crime.” 
An ingenious criticism has been applied to the warrant of the Com- 
missioner, and that of the Secretary of State, as tojthe meaning of 
the French term, “ vol qualifé crime,” used in the treaty, and what 
should be the proper interpretation of the terms as used in the treaty. 
This is a technical objection, which cannot apply to proceedings on 
habeas corpus, for in such proceedings the substance is to be regarded, 
and not the mere form. It substantially appears on the face of these 
warrants, that a crime embraced within the French treaty, has been 
the subject of evidence before the Commissioners. And if it does in 
substance so appear, that is sufficient. In these proceedings on ha- 
beas corpus, all that can be required, is a substantial allegation that 
the offence has been committed in the country from whence the de- 
mand is made. And so far as] am able to understand the transla- 
tion of those terms of the treaty, they imply the commission of an 
extensive larceny, attached to which is an infamous punishment, 
like confinement to hard labor. We cannot shut our eyes against 
various efforts to legislate this writ of habeas corpus into such a ma- 
chine as may answer some favorite purpose with the popular voice, 
and wherever we find such legislation, it will be seen that the utility 
of the process is much impaired. The unnatural lumber thus at- 
tached to its original and simple frame-work, only serves to embar- 
rass and retard its usefulness. The writ is judicial, and secured to 
citizens by the constitution. It cannot be suspended except in time 
of war, and yet it may be so tinkered, changed, and altered, that the 
framers of the constitution would hardly recognise its existence. 
But it is to be hoped that, in Congress at least, the ancient writ of 
habeas corpus may be retained as an efficient and important right of 
the citizen, in its simple and long established mode of trial. Should 
Congress go seriously to work in so reforming the judicial system, as 
to order all the judicial writs known to the common law, such as 
writs of error, habeas corpus, mandamus and quo warranto to be tried 
and determined by jury, the civilized world might well be astonished. 
There is no danger of any such pretended reform in that quarter. 
Upon that part of the habeas corpus which shows that these prisoners 
are held in custody on the warrant of the United States Commissio- 
ner, and embraced in the warrant of extradition from the Secretary. 
of State, it is ruled that the habeas corpus be dismissed. There is 
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still another part of the return, which shows that the prisoners are 
held by two warrants of commitment from the Court of General Ses- 
sions of the city and county of New York. Those were the first in 
order, but according to the views which are entertained by the court, 
it is quite immaterial which branch of the case is first determined. 
In regard to these commitments, I take this occasion to say, that I do 
not entertain jurisdiction of this writ on their behalf. There is no 
occasion for any United States Court to express an opinion, at this 
day, that we can discharge any prisoner who is held and imprisoned 
under State authority, or by virtue of a warrant issued by any State 
court. This is wholly beyond the jurisdiction of the District Court of 
the United States. It is a principle acknowledged by all well inform- 
ed citizens, that the line of jurisdiction between national and State 
jurisdiction should be so strongly marked, that every court shall 
abide by that line. To prevent all conflict of jurisdiction there should 
be no encroachment on either side. Situated as the States are, in rela- 
tion to the general government, the first step of encroachment or con- 
flict should be avoided. Let this be the rule, and all will be safe 
and harmonious. Such will be the order on this writ of habeas cor- 
pus. This is deemed the true course, if we consult original principles 
or decided cases. I shall leave the State authorities and their warrants 
where they are found by this writ, presuming that the State authori- 
ties will be quite as ready to remove out of the way of treaty stipu- 
lations, all obstructions, as the courts of the United States themselves. 
The State courts are in no want of knowledge that a treaty is the 
highest law of the land, the constitution only excepted, and that the 
States are as much bound by treaties which exist, as Congress itself, 
and we are not to suppose for a moment that any State will thrust 
obstacles in the way of their execution. In support of these views, 
I will refer to the following cases. In the present case it is under- 
stood that his honor, Judge Edmonds, on this principle, has refused 
to entertain the habeas corpus brought before him, by these prisoners, 
and the case was there dismissed. The correctness of that decision 
is apparent. It has been argued here, on the other point in contro- 
versy, that this writ is often brought to relieve persons who belong 
to the army or navy of the United States, but nothing was contained in 
the argument as to the proper tribunal. It may be assumed as correct, 
that in all cases where the imprisonment is under the authority of the 
United States, the courts of the United States only have jurisdiction 
of the writ of habeas corpus ; and in all cases where the imprison- 
ment is under State process or authority, the State tribunals alone 
have jurisdiction. 9 Johnson, 239 Jeremiah Fergerson’s case. The 
great principle settled in this case is, “that a State court has no 
jurisdiction of habeas corpus, to discharge a soldier of the United 
States army.” Kent, Chief Justice, gave the opinion of the court in 
that case, and I quote here the substance of his opinion. This is the 
language of that learned judge :—“ My conclusion is, that it would 

not only be unfit for the Court to interpose in this case, so long as the © 
coufts and judges of the United States have ample and perfect juris- 
diction over the whole subject matter, but that it would be exercising 
power witliout any jurisdiction.” It will not diminish the weight of 
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this authority, when it is stated that the late Mr. Justice Thompson, 
then a member of the Supreme Court of New York, concurred in the 
opinion expressed by Chief Justice Kent, and enforced his own opin- 
ion in language equally strong. Two such minds rarely occupy the 
same bench together, and although many years have passed away, 
still the authority remains unshaken. | rest upon it with entire con- 
fidence, knowing, too, that no other rule can be adopted, without 
bringing the United States authorities into conflict with the State 
authorities. I know full well, that during the war of 1812, there 
were instances where the hubeas corpus was brought before a State 
judge, to discharge an enlisted soldier from the army ; but when we 
know, too, that these small proceedings were countenanced more 
from an opposition to the war, than from the principles of law, they 
will cease to influence our minds. Iam constrained to say that those 
proceedings were so palpably erroneous, that they can never be urged 
as authoritative decisions. Ifthe State courts can discharge a sol- 
dier from the army, or a sailor from the navy, on habeas corpus, 
then the United States courts and United States judges may exercise 
the similar jurisdiction over the militia of the States in time of peace. 
Here is a man, subject to military duty in Maryland, and a fine is 
imposed, on him for neglect of duty, or for contempt or disobedience 
of orders while on duty, and he is imprisoned by a warrant from his 
commanding officer. Now, I will ask, whether it would be either 
lawful or expedient that a judge of the United States should discharge 
that person on habeas corpus? No, this could not be done; it never 
will be attempted ; and yet, where is the. difference between the two 
cases? There is none. Further to illustrate my position, we may 
suppose, under the tax system, in any one of the States, on refusal 
to pay a tax, the person is committed on a tax warrant from a State 
justice, can a judge of the United States discharge the individual on 
habeas corpus? Surely not. There is no jurisdiction. It is a State 
matter altogether. So, on the other hand, where the proceeding is 
under any law of the United States, the jurisdiction belongs exclu- 
sively to the officers of the United States. The exercise of these powers, 
in,the manner stated, will secure peace, while any assumption of 
power upon either side, will be the source of discord, disastrous to 
the country. The final order of the Court is, that the habeas corpus 
be dismissed—that portion of it which embraces the return of the 
warrants from the Court of Sessions—for want of jurisdiction over 
the subject matter; and the other portion, embracing the warrant 
of the Commissioner, for the reasons already stated, leaving the 
warrant of extradition, from the Secretary of State, in the hands of 
the Marshal, no way affected or impaired by this writ. 


Before the Hon. Saml. R. Betts and the Hon. A. T. Judson. 


ONE HOUR RULE. 


Dec. 23.—At a stated term of the District Court of New York, held 
this day, it was 
Ordered, That no counsel will be permitted to speak in’ the argu- 
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ment of any cause in the Court, more than one hour, without the 
special leave of the court granted before the argument begins. 

—This rule to take effect on and after the first day of the next 
term, the first Tuesday of January, 1851. 








Court of Appeals. 
(State of New-York.) 


Before BRONSON, Ch. J., and all the rest of the Judges. 


Davin Sexven, Appellant, agst. Anprew 8. Garr, Respondent. 


LIBEL. 


An action of libel cannot be maintained upon an affidavit used to oppose a special motion, or 
in the regular course of any other judicial proceeding, if the affidavit so used was pertinent 
to the matter in issue. : 

A motion was made to strike out a part of a notice subjoined to the general issue, in an ac- 
tion of assumpsit, brought by an attorney for services. The part of the notice sought to be 
expunged, contained an allegation that the services for which the suit was brought, were 
rendered in so careless, negligent, unskilful, undue and improper mode and manner, as to 
be abortive and valueless. The defendant’s affidavit to oppose the motion, stated that the 
plaintiff had revealed confidential communications made to him in his professional capacity 
in the transaction of a portion of the business for his services in which the suit was brought. 
Held that the defendant’s affidavit was pertinent to the issue on the motion, and therefore 
that an action of libel could not be maintained upon it. 

The question, whether the affidavit was pertinent to the issue on the motion, is a question of 
law, and the demurrer to the declaration did not therefore admit the averment that it was 
impertinent. 


Demurrer to Declaration.—The action was for a libel. The decla- 
ration alleged that the plaintiff was an Attorney and Counsellor at 
Law, and Solicitor in Chancery—that having been concerned in the 
prosecution of divers suits, &c., for the defendant, Selden, and one 
Richards, upon their retainer, he commenced an action in this court 
against them for the recovery of moneys claimed by the plaintiff to 
be due from them to him for his work, labor and services as such at- 
torney, counsellor and solicitor, in and about the prosecution of those 
suits, &c.; that the defendant and said Richards pleaded the general 
issue in the said action, and annexed thereto a notice of special mat- 
ter, a part of which are in these words: 

And these defendants will further prove on the trial of this cause, 
that the said counsel conducted the prosecution and defence of the 
several suits, and attended to the other professional services of attor- 
ney, solicitor and counsellor in the said declaration mentioned, in so 
careless, negligent, unskilful, undue and improper mode and manner, 
as to render such professional services, and every part thereof, wholly 
abortive, and of no value to the said defendant. 

That the plaintiff made a motion to the court to strike out that 
part of the notice as false and slanderous ; that in opposition to said 
motion, the defendant, Selden, made an affidavit, and read and pub- 
lished the same in open court, on the hearing thereof, and placed the 
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same on the files of the court, containing, among other things, the fol- 
lowing irrelevant, impertinent, false, slanderous, defamatory and 
libellous matter, to wit :—“ David Selden, one of the said defendants, 
deposes and says, that the said plaintiff revealed and disclosed confi- 
dential communications which deponent had made to said Garr, as 
the attorney of the deponent and said Richards, relative to a portion 
of the professional business for which this suit is brought. And that 
said Garr revealed said communications for the purpose of aiding, 
assisting and abetting an individual who had an interest adverse to 
the deponent and said Richards. Thatsaid Garr combined and collu- 
ded with that individual to devise plans to injure deponent and said 
Richards, and prejudice their pecuniary and other rights. And de- 
ponent means to be understood, that said Garr made use of and re- 
vealed the said confidential communications, as one of the means by 
which he and the said individual were to accomplish the said object ; 
and that the said Garr has grossly violated his duty to the deponent 
and said Richards, in the transaction of the said litigations and 
business.” 

To this declaration the defendant demurred, and assigned the fol- 
lowing causes of demurrer :—1. That it does not appear that the libel 
was ever published. 2. That the declaration charges no specific 
offence against the defendant. 3. That the affidavit alleged to be 
libellous was part of a judicial proceeding, and was relevant and per- 
tinent thereto. 4. That it does not appear by the declaration that 
the matter alleged to be libellous, was published with malice, nor that 
it was false, nor that it was not pertinent and relevant. 5. That the 
affidavit was a privileged communication, and cannot by any possi- 
bility be a libel. 6. That the plaintiff’s only remedy is by a special 
action on the case in the nature of an action for malicious prosecu- 
tion, in which the absence of probable cause must be alleged. 

The cause came on for argument before the General Term of the 
Supreme Court of the City of New-York, when the court held that 
to impute to a professional man ignorance cr want of skill in a par- 
ticular transaction, was not actionable. To be actionable, words of 
- that character must be spoken or written of him generally ; that it 
is not so, however, of words which impute want of integrity ; they 
are actionable, whether used generally of his profession or particu- 
larly as to some one transaction. That the words in this case im- 
pute want of integrity, and are actionable, per se. - 

It is averred that they are pertinent to the matter in hand, and 
therefore privileged. But in the meantime, the complaint avers that 
they were used maliciously, and were not pertinent. If so, they are 
not privileged, by actionable ; and we cannot hold, as the demurrer 
claims, that these words thus used maliciously, and not pertinent, are 
not actionable. 

The demurrer was overruled, with leave to amend, on payment of 
costs. The plaintiff perfected judgment. 

From this decision the defendant appealed. 


P. Y. Cutler, in support of the appeal. 





THE NEW-YORK LEGAL OBSERVER. 





Court of Appeals.—Selden v. Garr. 





I. The writing complained of as libellous, is plainly a privileged 
communication. 

1. It was an affidavit used upon a motion, in the regular course of 
a judicial proceeding. 

2. The questions of negligence, impropriety and general unfitness 
and lack of duty, were in issue on that motion. It is not revealing 
confidential communications improper. If so, then 

3. The facts stated in the affidavit were all pertinent to the issue 
on that motion. (Hoar v. Wood, 3 Metcalf, 197; Hastings v. Lusk, 
22 Wend., 410;) and the question, whether pertinent or not, is a 
question of law for the court. (Suydam v. Maffatt, 1 Sand. Sup. 
Court Reports, 489; Torry v. Field, 10 Vernt. Rep., 413, 414; see, 
also, 353, Tyler v. Tillotson, 2 Hill, 507; and cases cited. Cooper v. 
Stone, 2 Denio, 292.) 

4. All this appears from the declaration itself. It therefore fur- 
nishes an absolute exemption from liability in an action of libel. (22 
Wend., 410; Astley v. Young, 2 Burrows, 807.) 

5. “No action lies for any allegation, pleading or other matter, 
published in the usual course of a civil or criminal proceeding in a 
court of justice,” (23 Wend., 29, 30; 1 Starkie on Slander, chap. 10,) 
“ of publications made in the course of parliamentary or judicial pro- 
ceedings.” (Page 212, at top, 239 in margin; see particularly page 
21 Wend. 319; Cutler v. Dizon, 4 Coke, 14 C., and the notes to Tho- 
mas & Frazer, ed. Astley v. Youngs, 2 Burr., 807; Doyle v. O’Do- 
herty, 1 Carr. & Marsh, 418, 41 E. Com. Law, 230; Gilbert v. The 
People, 1 Denio, 41; 1 Sanders’ Rep., 131, in notes; Stark. on Slan- 
der, by Wend., 219 ; see, also, Preliminary Discourse, page 135-137.) 

Il. The plaintiff should have brought a special action on the case, in 
the nature of an action for malicious prosecution, avering that the 
matter alleged to be false and malicious, was stated without reasona- 
ble or probable cause. The absence of probable cause must, in such a 
case be distinctly averred, (O’ Donohue v. McGowen, 23 Wend.; 30; 
i Stark. on Sland., by Wend., p. 245 to 258; Hodgson v. Scarlett, 1 
Barn. & Ald., p. 232, and see note 245, 18. R., 493; Johnstone v. 
Sutton, Flint v. Pike, 4 Barn. & Cress., 473; Hastings v. Lusk, 22 
Wend., 410 ; opinion of Chan., Howard v. Thompson, 21 Wend., 325; 
Rex v. Baillie, 2 Esp. Dig., 506 ; 2 ed., by Gould, Banks & Co., 1811; 
Holt on Libels, Am. Ed. of 1818, p. 184; Starkie on Slander, 182 to 
194; Am. Eds. of 1826, and the cases there cited; Bac. Abr. Sland. 
E. 4, Serg. & Rawle, 426; 2 Wills 304, Remington v. Congdon, 2 
Pickering 313, 314. . 

III. There is no sufficient averment of publication. It is alleged, 
generally, that the defendant published, but immediately afterwards, 
the declaration sets forth how it was published specifically. Where 
there are two averments of the same facts in a pleading, the one 
general and the other special, the latter controls. The specific aver- 
ment shows, that the affidavit was merely read on the argument of 
the motion, and put on the files of the court. That was no legal 

ublication. (2 Starkie, 14, Rex v. Baillie, Esp. ‘Dig. 506; Lake v. 

ing, 1 Saunders, 131; Bac. Abr., Libel B., 2 Hawk, P. C. ch. 78, 

§15.) This is a question of law. (2 Starke on Sland.; 17, note 20, 
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Starkie on Evidence, Tit.) Law and fact, (Baldwin v. Elphinstone, 
Blk. Rep., 1037.) 

IV. The words in this declaration are not actionable, because they 
impute to the plaintiff lack of diligence, &c., only in the particular 
and specified business which he transacted in the suits that he con- 
ducted for the defendants, and not to him generally. 

To impute ignorance to an attorney or counsellor in a particular 
cause, or want of skill in a physician in relation to the disease of a 
particular patient, is not actionable. (Tobias v. Hart, 4 Wend., 541. 

The words are therefore not actionable, per se, and to make them 
so, special damage as the loss of a particular client must be averred. 

V. There is no allegation of special damage in the declaration, 
and therefore the plaintiff cannot recover. (Tobias v. Hart, 4 
Wend., 541. 

If the plaintiff has sustained any damage, he must state it, for it is 
an established rule, that no evidence shall be received of any loss or 
injury which the plaintiff has sustained by the speaking of the words, 
unless it be specifically stated in the declaration. (Craft v. Boit, 
Saunders’ Rep., 243, d. and note 5, ed. of 1846. 


A. &. Garr, in reply. 


I. The dezlaration in the court below sufficiently alleges a publi- 
cation of the matter complained of as libellous. 

The declaration charges that the defendant “ composed and pub- 
lished, and caused to be composed, and read and published in open 
court, upon the hearing of the motion, and placed upon the files of the 
said court in the form of an affidavit, purporting to be made by him 
in the said action,” the libel in question. And yet the defendant 
states as one of the causes of demurrer, that “ it does not appear in 
the said declaration that the said alleged libel was ever published.” 

II.- The declaration charges a specific offence against the defend- 
ant, inasmuch as it charges express malice, and that the libellous 
matter was false, as well as irrelevant and impertinent to the occasion 
upon which it was published. 

Ill. That the affidavit alleged to be libellous was not relevant and 
pertinent to the occasion, appears upon its face. 

The affidavit was made and read, for the ostensible purpose-vof re- 
sisting an application to strike out, as false, that part of a notice of 
sett-off and special matter, which alleged that the professional ser- 
vices of the plaintiff, to recover compensation for which the suit was 
brought, had been performed “ in so careless, negligent, unskilful, un- 
due and improper manner, as to render them, and every part of them, 
wholly abortive, and of no value to the defendants.” But the affida- 
vit, instead of asserting the truth of that allegation, (in which case it 
would have been relevant and pertinent,) alleges matter wholly 
foreign to it, viz: that the plaintiff had combined with a third person 
to injure the defendants, and had, by one of the means by which he 
and such third person were to accomplish, made use of, and revealed 
confidential communications which the defendant. had made to the 
plaintiff in his professional capacity. Now, supposing that these ac- 
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cusations had been true, they were, nevertheless, immaterial, as re- 
spected the only question then before the court which was the truth 
or falsity of the allegation in the notice, inasmuch as they did not 
tend to show either carelesness or unskilfulness in the prosecution 
and defence of the defendant’s suits, or that the professional services 
of the plaintiff had been of no value to the defendants. 

IV. The privilege of parties, in respect to words or writing used in 
the course of judicial proceedings, is limited to matter which is perti- 
nent and material to the controversy. (Cooke on Defamation, 60, 62 ; 
2 Greenleaf on Evid., § 422, p. 341; 2 of 2d ed., Gilbert v. The People, 
1 Denio, 41, and cases there cited by the court. (Hoar v. Wood, 3 
- Metcalf, 197 ; Gardiner v. Tappan, 1 Hammond, 38 ; State v. Burn- 
ham, 9 N. H. Rep., 34; Brooms Legal Maxims, 150, &c.; Bell’s 
Principles of the Law of Scotland, art. 2048, 2049, 2051, p. 571, of 
3d edition ; 3 Bl. Comm., 29, 125. 

V. The charges against the plaintiff, contained in the affidavit, are 

libellous and actionable, because they were published in relation to 
his profession and office, and impute to him a want of integrity. 
Riggs v. Denniston, 3 Johns Cas. 196 ; Ostrum v. Calkins, 5 Wend., 
263. 
VI. Although the affidavit was made and published under circum- 
stances which would have rendered it privileged, if material and per- 
tinent to the occasion, (because, in that case, the presumption of ma- 
lice would have been excluled.) Yet, as malice is expressly alleged 
in the declaration, and admitted by the demurrer. it cannot be 
deemed a privileged communication. (Gilbert v. The Poeple, 1 Denio, 
41; Lathrop v. Hyde, 25 Wend., 448. 

When a communication that would otherwise be privileged, is 
made maliciously, and without probable cause. the pretence under 
which it is made aggravates the case, and an action lies. (E. Kent’s 
Com. 22, Per Best. J., in Fairman v. Ives, 5 B. & Ald., 642 ; Wood- 
ward v. Lander, 6 Carr. & P. 548. 

VII. Where the declaration charges the defendant with falsehood 
and malice, the defence that the alleged libel was a privileged com- 
munication, can be availed of only by plea, either of the general 
issue, or else special, denying the allegation that the publication was 
false and malicious. (Per Cowen, I.,in O'Donoghue v. Mc Gowen, 23 
Wend., 30, 33, Per Walworth, C., in Hastings v. Lusk, 22 Wend. 416 ; 
Bull, N. P., 10; Saunders on Pleading and Evid., 801. 

VIII. The plaintiff has declared, specially setting forth the facts, 
and showing that the publication was prima facie privileged ; but 
averring that it was impertinent to the occasion, and was false and 
malicious. Whether the action be denominated an action for a libel, 
or a special action on the case, in the nature of an action for malicious 
prosecution, is immaterial. It is an action on the case, inasmuch as 
the plaintiff’s whole case or cause of complaint is set forth at length 
in the declaration. (Bl. Comm. 122.) 

It will scarcely be denied, that the charges contained in the affida- 
vit are libellous and actionable, if the occasion upon which they 
were made did not warrant their publication. But the declaration 
alleges, and the demurrer admits, that the occasion was not such as 
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to warrant the publication. The declaration alleges, that the de- 
fendant, under pretext of resisting a motion to strike out, as false, a 
portion of a notice of special matter, maliciously composed, read and 
published in open court, in the form of an affidavit, matter defamatory 
of the plaintiff, that was irrelevant, impertinent and false. If that alle- 
gation be true, (and its truth is admitted by the demurrer,) how can 
it be pretended that the plaintiff has not a good and sufficient cause 
of action? 

To reverse the judgment of the Supreme Court, and give judgment 
in favor of the defendant, on his demurrer, would be to overrule the 
case of Gilbert v. The People, 1 Denio, 41. The court there decided 
that the privilege to parties, and those who represent them, is limited - 
to matter that is pertinent and material to the controversy ; and that 
in an indictment against an attorney, who had transcended that limit, 
and had written and published in the form of a declaration in a civil 
action, charges and insinuations injurious to the reputation of the 
prosecutor, the allegation that those charges and insinuations were 
false and malicious, was admitted by the demurrer, and, not being 
pertinent to the action, were libellous. 

Presuming that the doctrine laid down in that case will be sus- 
tained by this court, I feel confident that the judgment given by the 
Supreme Court upon the demurrer in this cause, will be affirmed 
with costs. 


Hortevt, J., delivering the opinion of the court :—The declaration 
shows that the plaintiff, exercising the profession of an attorney, 
counsellor and solicitor, had transacted considerable business for 
the defendant and another, and not receiving satisfaction, had institu- 
ted a suit in the Supreme Court against them, to recover compensa- 
tion for such services ; in which suit the defendants had pleaded the 
general issue, and given notice that they would prove on the trial 
“that the plaintiff conducted the prosecution and defence of the seve- 
ral suits, and attended to the other professional business of attorney, 
&c., in the declaration mentioned, in so careless, negligent, unskilful, 
undue and improper mode and manner, as to render such professional 
services, and every part thereof, wholly abortive, and of no value to 
the defendants.” The plaintiff moved the court at special term to 
strike out this part of the notice as false and scandalous; and the 
defendant, in resisting the motion read in open court, and placed on 
| its files an affidavit made by him in the action, containing the libel- 
lous matter complained of, and which the plaintiff charges is false 
and malicious. 

























| This affidavit stated that the plaintiff had revealed confidential 
| communications made to him in his professional capacity by the de- 
fendant, in respect to a portion of the business entrusted to the for- 
mer, to receive compensation for services in which the action in the Su- 
preme Court was brought ; and that the plaintiff thus betrayed the de- 
fendant’s confidence for the purpose of assisting another person, who 
- had an interest adverse to the defendant, and that the plaintiff com- 
bined and colluded with that person to devise plans to injure the de- 
fendant, and prejudice his pecuniary interests in the business before 
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named ; and that the plaintiff thus grossly violated his duty in con- 
ducting the litigation and business committed tohis care. These are 
the material facts in the case, as recited in the declaration, to which 
the defendant demurred ; and the question thus presented, is, whether 
the declaration contains a cause of action? The defendant insists, 
that on the plaintiff’s own showing, it appears that he was privileged, 
as a party to a suit, to make, read, and place on the files of the court, 
the affidavit referred to, which contained matter relevant and mate- 
rial to the motion which it was used to resist. The Supreme Court 
decided against him, on the ground that the declaration charged the 
libel to be malicious and impertinent, without determining as matter 
of law, whether or not the substance of the affidavit was pertinent to 
the motion in opposition to which it was read and filed. Upon this 
question, the decision of this case must rest ; for, if the matter of the 
affidavit were pertinent or material to the motion, the law will not 
allow its truth or innocency to be drawn in question in an action for 
libel. It would not, in that case, be necessary to deny malice, as the 
law does not permit a party to allege in this form of action, that the 
publication was false or malicious. This appears to be sound in 
principle, and to be supported by authority. (2 Samuel Pl. & Ev. 
801, 2; Starkie on Slander, chap.10; Gilbert v. The People,1 Denio, 
R. 41. 

Looking then to the issue which was presented by the motion, to 
strike out a part of the defendant’s notice, we find that he had alleged 
that the plaintiff’s services were of no value, by reason of their having 
been rendered in a careless, negligent, unskilful, undue and improper 
manner. The plaintiff moved against this allegation as false, and 
the defendant endeavored to verify it. The notice may have been 
insufficient as a pleading, being quite vague and general in its state- 
ment of the defence ; but it, nevertheless, alleged that, which, if made 
out by evidence of particular facts, would have constituted a good 
defence against the whole, or a part of the plaintiff’s claim. The 
plaintiff raised no question as to its sufficiency, but objected against it 
as false, and by his motion invited the defendant to verify it if he 
could. Ido not doubt that, if the defendant had affirmed its truth by 
an affidavit, in terms as general as those employed in the notice, that 
such an affidavit must have been regarded as relevant and material 
to the motion. Instead, however, of sucha general affirmation of the 
truth of the notice, the defendant swore to a particular fact, to wit : 
that the plaintiff had improperly disclosed the confidential commu- 
nications referred to, that he had thus violated professional duty and 
confidence, and worked a pecuniary injury to the defendant while 
conducting his business. This may not have tended to establish the 
truth of the entire notice, but it went to verify that part of it which 
alleged improper and injurious professional conduct on the part of 
the plaintiff, and hence was pertinent to the matter before the cout. 
The publication must, therefore, be regarded as privileged upon the 
facts set forth in the declaration, and the judgment of the Supreme 
Court must be reversed. 
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N. D. Superior Court. 
(City of New-York.) 
Before OAKLEY, Chief Justice, and SANDFORD and PAINE, Justices. 
Epwarp Roserts v. Jesse F. Ranpet.. 
February Term, 1851. 
CLAIM AND DELIVERY OF PERSONAL PROPERTY—ORDER OF ARREST. 


The provisional remedy for the claim and delivery of personal property, under the code, cannot 
be maintained against a party who had not, in fact, or in law, the possession or control of 
the property claimed at the time the action is commenced. 

Nor can an order for arrest under the sub-division of Sec. 179 of the code be made, except 
where a party has such a possession. 


The facts sufficiently appear in the opinion of the court. 
E. Fitch Smith, for plaintiff. 
D. Gould, for defendant. 


By the Court.—Sayvrorp, J.—This is 1n appeal from an order 
made at Chambers, discharging an order for the arrest of the defend- 
ant made under the third sub-division of section one hundred and 
seventy-nine of the code of procedure. The defendant. had been 
arrested under the order, and imprisoned for default of bail. The 
action was brought in form for the recovery of the possession of per- 
sonal property. The plaintiff, claiming a delivery of the property, 
placed in the hands of the sheriff an affidavit and a requisition for 
its delivery pursuant to sections 207 and 208 of the code, with the 
proper security. The sheriff certified that the property had been 
concealed, removed or disposed of, so that he could not find or take 
it. Thereupon, the Justice at Chambers made the order for the de- 
fendant’s arrest. The plaintiff’s affidavits for the delivery and for 
the arrest, showed that the action was brought for the conversion 
of a bond of the State of Texas, which was delivered by the plaintiff 
to the defendant as a broker, to sell for not less than forty per cent. 
on the amount of principal and interest, and which the defendant, 
some months prior to the suit, sold for forty per cent. on the amount 
of the principal only. That the plaintiff, thereupon, demanded of 
him the bond itself, and also the amount of it at the price limited for 
its sales; neither of which demands were complied with by the de- 
fendant. The affidavits further alleged, that the bond was obtained 
by the defendants, with the fraudulent intent to convert it to his own 
use. After his arrest, the defendant offered to give to the sheriff the 
bail for his appearance ; but the sheriff required the undertaking eel 
scribed in section 111 of the code. 
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The first question arising on this appeal, is whether the plaintiff 
can bring an action “ to recover the possession of personal property” 
in a case like this. By his own showing, the defendant parted with 
the property long before the suit was commenced; and whatever it 
may be called, the suit is really one to recover damages for the con- 
version of the property. We have examined the subject with much 
care, and are clearly of opinion that the plaintiff is not entitled to the 
remedy which he claimed, and which was granted to him by the or- 
der at Chambers. 

That order is one of the “ provisional remedies,” established by the 
seventh title of the code. The claim and delivery of personal pro- 
perty, is itself one of those provisional remedies, and the order in 
question is consequent upon the failure of that remedy. Arrest of 
the party, is provided by the title cited in five classes of cases. The 
first embraces, among others, actions for the recovery of damages 
for wrongfully taking, detaining, or converting property. This, be- 
yond dispute, applies to the plaintiff’s cause of action here. The 
third class is thus expressed, “ In an action to recover the possession 
of personal property unjustly detained, where the property, or any 
part thereof, has been concealed, removed or disposed of, so that it 
cannot be found or taken by the sheriff,” (Code, § 179, subd., 1, 3.) 
The bail required in the first class, is for appearance to answer the 
process of the court ; that required in the third class, is virtually for 
the payment of the judgment which may be recovered in the action. 
It is evident, that in all cases arising under the third sub-division, the 
plaintiff may claim an arrest and bail under the first, which gives the 
arrest in an action for wrongfully detaining property. But to obtain 
the arrest and security provided by the third sub-division, besides the 
unjust detention, it must be shown that the property sought to be 
recovered has been concealed, removed or disposed of, so that it can- 
not be found or taken by the sheriff. In this clause, we find the real 
distinction between the two kinds of arrest. The first is given in 
suits for damages, claimed for the wrongful taking or detaining of 
property. The second is given in suits where the party seeks the 
recovery of the identical property itself. Such a suit, in our judg- 
ment, can be brought only when the property is in the possession or 
under the control of the person who is made defendant. To bring 
an action against John Doe, to recover the possession of goods which 
the plaintiff knows he has long since sold and delivered to Richard 
Roe, is idle and unmeaning. This is made more manifest, by the 
clause already stated on which the whole thing turns. The goods 
must have been concealed, &c., so that the sheriff cannot take them. 
The words are “has been” removed, &c. Now, although a sale of 
the property by the defendant, months before the suit, will have the 
effect to prevent the sheriff from taking the goods from him; we 
think it quite apparent that such was not the disposal intended by* 
this section. If it were, there would have been no occasion to add 
the words, “ so that it cannot be found or taken by the’ sheriff.” The 
provision, without those words, would have been complete to reach 
every case where the defendant -had parted with the property ille- 
gally taken or detained. The words just quoted, were added to 

VOL. IX. 19 
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qualify the provision, and limit it to cases where the defendant had 
not only disposed of the property, but had disposed of it so as, and in 
order to prevent the sheriff from executing the process for its delivery, 
which could only be after the commencement of the suit, or after the 
sheriff, by the receipt of the process, was entitled to make such de- 
livery, or when made with a view to defeat expected process, which 
would be a disposal in fraud of the law. To test this conclusion, let 
us examine the chapter entitled, “Claim and Delivery of Personal 
Property,” out of which the arrest in question arises. Section 206 
enacts that in an action “to recover the possession of personal pro- 
perty,” the plaintiff may, when he issues the summons, or at any 
time before answer, “claim the immediate delivery of such property,” 
as provided in that chapter. Thus the action is to be one, not for 
damages for illegally taking, detaining or converting property, nor 
for the value of such property; but it is for the recovery of the pos- 
session of the property itself. To this end, the remedy claimed, is 
the delivery of the very property which the sheriff cannot do, in a 
suit against one who has not the thing to be delivered. This dis- 
tinction between actions to recover damages for the wrongful taking 
or detaining goods, and actions for the recovery of specific personal 
property, is maintained in the judgment to be rendered, as well as 
in process. (Code, § 246, subd. 2.) And if, under section 206, an 
action to recover the possession of personal property may be brought 
against one who has sold and delivered it, and has neither the pos- 
session nor the control of it; why may not an action to recover the 
possession of real property, or to recover real property, be brought 
against any person who once possessed or claimed it, though he has 
sold his right, and parted with his possession to others? We cannot 
see how an action can be said to be brought to recover the pos- 
session of a specific chattel, when it is brought against a party who 
avowedly has not the chattel, and from whom no power of the court 
can procure it. 

To return to the code. The affidavit to be made by the plaintiff 
must state, among other things, “that the property is wrongfully de- 
tained by the defendant,” and the alleged cause of the detention 
thereof. (§ 207.) This assumes that the property is in the pos- 
session or control of the defendant. It is a detention by him existing 
at the time the affidavit is made; else, how can the party make 
oath that it ts wrongfully detained by the defendant. ‘Then, in execu- 
ting the process, the sheriff of the county where the property is sup- 
posed to be, is required to take it from the defendant, and deliver it 
to the plaintiff. (§ 208, and see § 211, 214.) Without pursuing 
minutely the details of the chapter, they all proceed upon the basis 
of an action against specific property, and are addressed to giving it 
effect against such property, in the possession of the defendant. The 

“only provision against the defendant’s person, is that already com- 
mented upon, and is given when through his act the sheriff is pre- 
vented from executing the process issued to take the property out of 
his possession. 

Unless we are right in our interpretation of these provisions, we 
must hold that the legislature has provided two distinct provisional 





THE NEW-YORK LEGAL OBSERVER. 147 





N. Y. Superior Court.—Roberts v, Randell. 





remedies, in all cases where, under the former system, trespass or 
trover could be maintained ; by one of which the defendant may be 
held to give the special bail of the old system, and by the other may 
be required to give security to pay the judgment that may be recov- 
ered in the action ; and the latter remedy being so much more effica- 
cious than the other, it will, of course, supersede it altogether. It is 
a remedy, as insisted on in this action, which in all cases of the 
alleged, wrongful taking or detaining of personal property, will sub- 
ject defendants who have disposed of the property, however inno- 
cently, to imprisonment, from the commencement of the suit until its 
termination, unless they can give security to pay the judgment 
sought; and if a judgment be recovered, until they pay it, or are 
discharged under the insolvent laws. 

We cannot be induced to believe that the legislature intended to 
make such a harsh and violent change in the law, and so inconsistent 
with the other provisions for arrest contained in the same section, 
and so totally at variance with the whole tendency of our legislation, 
for the last twenty years, in respect to imprisonment upon civil pro- 
cess; and we are entirely satisfied that the provisions of the code, 
construed in their plain and fair import, tend to any such result. We 
think the remedy contained in subdivision one of the one hundred 
and seventy-ninth section, was designed for precisely such cases as 
that of the plaintiff in this suit, and that the stringent provision in the 
third subdivision, was intended to execute justice upon parties who 
should attempt to defeat the process of the court in suits to recover 
specific property, by putting the property out of their hands, and 
thereby preventing its seizure by the sheriff. A history of the enact- 
ment corroborates this opinion. It appears, for the first time, in the 
amended code of 1849. The bail required in such case in the code 
of 1848, and in the action of replevin by the revised statutes, was the 
ordinary special bail that the person of the defendant should be 
amenable to the process in the action. No change in this respect 
was proposed by the Commissioners, on practice and pleadings, in 
1849, and the change was made by the legislature of that year in the 
amendments to the code of 1848. 

We were referred, by the plaintiff’s counsel, to the cases of Cary 
v. Hotaling, and Olmsted v. Hotaling, in the late Supreme Court, (1 
Hill. 311, 317,) as authority that replevin could be maintained after 
the party had sold and parted with the goods which he had illegally 
taken or detained. There is no doubt that the “ claim and delivery of 
personal property,” in the code, was intended as asubstitute for the pro- 
visional relief theretofore obtained in the action of replevin. (Report of 
Commissioners of Practice, &c., in 1848, page 169.) We have there- 
tofore maturely considered these authorities. The question really 
controverted in the first case cited was, whether trespass would lie 
under the circumstances ; and in the second, whether a partner who 
had not participated in the fraud, could be made liable in ¢ort with his 
guilty copartner. It was undoubtedly assumed by the judge who 
delivered the opinion of the court, that replevin could be maintained 
in all cases where the party could bring trespass de bonis asportatis, 
but he did not discuss the point, and it does not appear to have been 
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presented. The evidence showed that the defendants had sold the 
goods before the suits were brought, and therefore, the point existed 
in the case, although it was not noticed. As the law then stood, 
the only arrest authorized in replevin, was that now provided 
in the first subdivision of section 179 of the code, and the party could 
be held to bail with the same effect in trespass. The point was, 
therefore, of no practical importance. 

Was the assumption of the judge, in the cases in 1st Hill, warranted 
by the law as it then existed ? 

Previous to the revised statutes replevin could not have been main- 
tained in those cases. Although learned judges, by way of illustra- 
tion, frequently said before the revised statutes, that replevin would 
lie wherever trespass could be brought; they did not intend to say 
that they were concurrent remedies in all cases. Wherever trespass 
would lie, and the goods were possessed by the defendant, replevin 
could be maintained ; and this was all that those judges intended to 
assert. The same remark might be made as to most of the instances 
in which, since the revised statutes, judges have said that replevin 
would lie wherever the party could maintain trespass or trover. 
We repeat, that before the revised statutes, there was no such thing 
in this state as replevin against a party, after he had entirely divested 
himself of the possession and control of the goods claimed ; except 
in the single case of distress for rent, where the distrainor had 
proceeded fraudulently or contrary to the statute. Permitting a 
replevin within five days. (By fraud in the proceedings, we mean 
some act of the distrainor, analogous to the driving of a distress out 
of the hundred or shire in England.) The action was purely pos- 
sessory. It sought the specific goods, and was fruitless unless the 
goods were seized,or other goods taken from the defendant in wither- 
nam, in the excepted case just stated, as a substitute for those dis- 
trained, on the distrainor having eloigned the latter beyond the reach 
of the sheriff. The judgment was for the property already seized 
and restored to the plaintiff, with damages for its detention. There 
was no judgment for its value, or for any other damages. Hence 
the action always ensued immediately on the taking of the property. 

It was even contended, on distresses for rent, (which at that period 
were the origin of most of the actions of replevin,) that the suit could 
not be brought after the five days, within which the tenant was per- 
mitted to make a replevy, although it was commenced beforé an 
actual sale of the distress. 

We refer for the state of the action before the revised statutes, to 
Co. Litt.145b. Bacon’s Abr. Replevin A. ; 2 Dunlap’s Pr. 872, 880 ; 
Graham’s Pr. 55, 726, Ist Ed. ; and Jacob v. King, 5 Taunt. 451. 

The revised statutes extended the action of replevin, to cases where 
the original taking of goods was lawful and they were wrongfully de- 
tained; and it is described to “ be brought for the recovery thereof, 
and for the recovery of damages” for the unjust caption or detention. 
The form of the writ is prescribed thus: “ Whereas, A. B. complains 
that C. D. has taken, and does unjustly detain (or does unjustly de- 
tain, as the case may be) ;” and it commanded the sheriff, on receiv- 
ing security for a return of the goods, if a return should be adjudged, 
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&c., to replevy the goods and deliver them to the plaintiff, and to 
summon the defendant ; and if he could not find the goods, then to 
take the body of the defendant, &c. ‘lhe statute next prescribed the 
manner of executing the writ, by delivering the possession of the 
property to the plaintiff. (2 R. 8. 522, &c., § 1, 6, 8,10.) “If the 
property described in the writ, have been removed or concealed so 
that the sheriff cannot make delivery thereof,” he was required to 
arrest the defendant, who was thereupon to give bail as in personal 
actions. (Ibid., 11, 12, 22 to 27.) This was a substitute for the 
capias in withernam of the common law, and was extended to all 
cases of replevin. The declaration (§ 36,) is again carefully limited 
to a detention existing at the commencement of the suit. The whole 
statute, without citing it more at large, shows that the action was 
still a possessory action against personal property, extended to cases 
where before,even if the goods were in the defendant’s custody, trover 
or detinue were the only remedies. 

By the revised statutes several valuable changes were made in the 
practice in replevin, besides the substitute of the arrest before men- 
tioned among others, a judgment for the value of the property and 
damages where the plaintiff has not obtained the goods by the re- 
plevin. The language of the eleventh section before cited, taken in 
connection with the nature of the action as declared by the first section 
and the form of the writ and the declaration, was plainly limited to 
a removal of the property made to avoid the service of the writ. 
It seems to us entirely incongruous to make the statute say, when the 
writ is given only for a present detention, that the party shall be 
arrested under it, for a disposal of the property made before it was 
issued. We do not intend to speak of: removals in fraud of the law 
when a writ was expected. 

The revisers in proposing the changes in replevin, say it has been 
extended so as to make it a substitute for detinue and a concurrent 
remedy with trespass and trover in all cases of the unlawful caption 
or detention of personal property. We suppose the latter expression 
was used by the revisers, in the same sense that it was before that 
time used by judges in comparing replevin with trespass, as we 
have already mentioned. 

We do not imagine that the revisers intended to say, that by their 
proposed change, replevin could be brought against the bailee of a 
horse, a year after he had sold the horse to a stranger. In fine, we 
are fully convinced that the revised statutes did not warrant the 
bringing of replevin in a case like the one before us, and that the 
assumption to that effect, in the cases cited from 1st Hill, was un- 
founded. 

Such being our conclusion, and all agreeing that the “claim and 
delivery of personal property” under the code, is a substitute for 
replevin as it before existed ; it fortifies our opinion founded upon 
the code itself, that the provisional remedy cannot be maintained 
against a party who has not, in fact or in law, the possession or 
control of the property claimed. 

Some stress was laid on the addition in the code of the words 
“ disposed of,” to the removal or concealment mentioned in the 
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eleventh section of the revised statutes. We think this was intended 
to provide for the event of the defendant’s selling or otherwise parting 
with the property in fraud of the action; as for example, after the 
action was commenced and before service by the sheriff. It cannot 
be supposed that those words were designed to change the whole 
nature of the remedy substituted for replevin and to give it a scope 
vastly wider than its original ever had obtained. 

Upon the whole, we entertain no doubt that the plaintiff has mis- 
conceived his remedy, and that an order for arrest under the third 
subdivision of section 179 of the code, cannot be made in a case 
like this. 

The order appealed from must be affirmed. (a) 

The six Judges of the Court concurred in this opinion. 











Surrogates Court. 
(County of Kings.) 
Before the Honorable JESSE C. SMITH, Surrogate. 


In toe Marrter or provine Tue Last Wit ann Testament or T'HomaAs 
Lewis, DECEASED,—S8th January, 1851. 


WITNESSES TO SIGNATURE OF TESTATOR—REQUISITIONS OF THE STATUTE. 


Where one of the witnesses to a will had no recollection of what transpired at the execution 
of the will, except, that he signed his name as a witness, at the request of the testator ; 
and the other witness testified that the testator had the paper lying before him, with the 
printed or written side next to the table, and a small portion of the face of the paper so 
turned down, that the witnesses did not see any signature, and only saw a blank piece of 
paper, on which they signed their names as witnesses, at the request of the testator, and 
who, at the time, declared the within to be his free will and deed. Held, that this was not 


a sufficient acknowledgment of the subscription of the testator. 

When a will is not subscribed in the presence of the witnesses, to prove the acknowledgment 
of the subscription to the attesting witnesses, there must be evidence sufficient to satisfy 
the court that the witnesses saw the subscription when the acknowledgment was made. 


The facts sufficiently appear in the opinion of the court. 


R. Busteedand Robert Emmett, for the widow and executors. 


Francis B. Cutting, for Joseph B. Lewis. 


Tue Surrocate.—In this case, Wm. H. Wing, one of the subscribing 
witnesses to the will, had no recollection of what occurred on the oc- 
casion when he signed his name as a witness to the will, except, that 
he was called into the private office of the testator, at his store in 
Pearl Street, New-York, and signed his name, according to the best 





(a) The case of Van Nest v. Conover, 5 Howards Pr. R. 148, was not known to the 
Court until after this decision. It would not probably have affected the conclusion to which 


the Court arrived. 
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of his recollection, at the request of the testator. He was unable to 
state what transpired, and had no recollection that the testator said 
anything, unless it was to see him sign it, and he could not say posi- 
tively that he signed it at the time. He had no recollection that Mr. 
Lewis told him what the paper was, nor did he recollect the conver- 
sation at the time. 

Ferris Tripp, the other witness, was the bookkeeper of the testator. 
He testified that Wing and himself were called into the office by the 
testator, where he had a paper laying before him on his desk ; that 
he turned up so much as would allow them to write their names, re- 
questing them to sign the same with their residences ; that the testa- 
tor also said, “I declare the within to be my free will and deed ;” that 
that was all that was said at the time, as near as he could recol- 
lect ; that Wing and himself then signed their names as witnesses 
respectively thereto ; and that he did not to a certainty know, at the 
time, what the paper was. 

On his cross-examination he said that no part of the paper was read 

by the witnesses, unless he read Mr. Wing’s name, as it was signed 
first; and that Mr. Lewis did not read the paper; nor any part of it 
to him. This witness then took the paper, which was a printed form 
of a will, on a single sheet of paper, with printing and writing on 
one side only, and laying it upon the table before the surrogate, with 
the printed side to the table, he turned down so much of the face of 
the will at the bottom as would expose the names of the witnesses to 
the will, and stated that it was laid on the desk, and so folded or 
laid, that all he saw was blank paper enough to sign the witnesses’ 
names upon; that it was so arranged that he saw no part of the con- 
tents, written or printed ; and that he did not see the signature of Mr. 
Lewis; that he saw only the blank space upon which the witnesses’ 
names were written. He further stated that he did not see Mr. Lewis 
sign the paper; that Mr. Wing, Mr. Lewis and himself, were present, 
and no one else. He was not certain that Mr. Wing and himself 
were present at the same time when he signed his name, but thinks 
they were; and he had a clear and distinct recollection of what was 
said and done upon the occasion, except upon the matter whether Mr. 
Wing was present when he signed his name. 
' “The witnesses were both examined at some length by the counsel 
for the executors and the widow, with an apparent view to impeach 
their testimony, but nothing was elicited to materially alter the state 
of facts above set forth. 

The will is dated Feb. 2, 1849; is signed and sealed by the testator, 
and has an attestation clause printed in two lines across the whole 
sheet, with blanks where the name “ Thomas Lewis” and the words 
“him,” “ he,” “his” and “ his” are written in as follows: “The above 
written instrument was subscribed by the said Thomas Lewis, in our 
presence and acknowledged by him to each of us: and he at the same 
time declared the above instrument as subscribed to be his last will 
and testament ; and we, at his request, have signed our names as 
witnesses hereto, and written opposite our names our respective 
places of residence. 

It was admitted by the parties that the blanks in the will and at- 
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testation clause were filled in the handwritingfof the testator, and 
that the signature to the will is his. 

2. Revised Statutes, page 64, section 40, declares the manner in 
which every last will and testament of real or personal property 
shall be executed and attested— 

1. It shall be subscribed by the testator at the end thereof. 

2. Such subscription shall be made by the testator in the presence 
of each of the attesting witnesses, or shall be acknowledged by him 
to have been so made to each of the attesting witnesses, 

3. The testator, at the time of making such subscription, or at the 
time of acknowledging the same, shall declare the instrument, so sub- 
scribed, to be his last will and testament. 

4. There shall be at least two attesting witnesses, each of whom 
shall sign his name as a witness at the end of the will, at the request 
of the testator. The cases of Remsen v. Brinkerhoof, 26 Wen. 325 ; 
Chaffee v. The Baptist Missionary Convention, 10 Paige 92, and Doe 
v. Roe, 2 Barbour’s Sup. Court, Rep. 200, holdthat all the*several re- 
quisites of the statute must be substantially complied with; that a 
precise and literal compliance is not necessary ; that it is not mate- 
rial in what precise order the several acts are done, provided they 
are all done at the same time, in the presence of the testator and of 
the witnesses; and that the burden of proving the due execution of 
the will, lies upon the party seeking to establish it. re 

There is no dispute in this case that the will is subscribed by the 
testator at the end, and it appears that the witnesses signed their 
names at the end of the will at the request of the testator. There 
is no evidence that the testator signed his name in the presence of 
the witnesses. One of the witnesses says that he did not sign it in 
his presence, and the other says that he has no recollection of seeing 
him sign it. As to the acknowledgment of the subscription, one of 
the witnesses says that the testator did not do or say anything, 
except to turn down a bit of white paper from the bottom of the in- 
strument and request the witnesses to sign it with their places of 
residence, and that he declared the within to be his free will and 
deed, and the other witness has no recollection that the testator said 
anything, unless it was to see him sign it. 

But it is said by the counsel for the widow and executors, that the 
will having been filled in the handwriting of the testator and signed 
by him with the attestation clause also filled in by the testator, it 
must be presumed that the signature was so subscribed before the 
witnesses were called upon to sign their names thereto; that the 
acknowledgment of the subscription may be made by the testator 
to the witnesses without their seeing the signature of the testator, 
and that the declaration of the testator that the within was his free 
will and deed was not only a good and sufficient compliance with 
the requirements of the 3d subdivision of said 40th section so as to 
prove the publication, but that it is in connection with the other cir- 
cumstances of this case an acknowledgment of his subscription to 
the instrument. 

It is not necessary to decide in this case whether if the subscrip- 
tion to the will had been made by the testator in the presence of 
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the witnesses, or such subscription had been clearly acknowledged 
to have been so made by him to the witnesses, the declaration that 
the within was his free will and deed would have been a good publi- 
cation. 

The main question in this case is, was there an acknowledgment 
of the subscription of the testator to the witnesses? Can the sub- 
scription to a will signed by the testator, before the witnesses are 
called to attest it, and properly declared by the testator to be his last 
will and testament, be acknowledged to the witnesses without their 
seeing the signature. 

The English statute, 1 Victoria, 26, sec. 9, in reference to the exe- 

cution of wills, has followed almost precisely the phraseology of our 
revised statutes, except that it does not require a publication. The 
will must be signed at the foot or end thereof, and such signature 
must be made or acknowledged by the testator in the presence of 
two or more witnesses present, at the same time, and such witnesses 
shall attest or shall subscribe the will in the presence of the tes- 
tator. 
Several decisions under the statute reported in the Ist, 2d and 3d 
volumes of Curteis Ecclesiastical Reports, have been cited by the 
Counsel for the heirs of the deceased, who oppose the probate of the 
will to show the current of decisions in England under the provi- 
sions of the statute of Victoria, so like the provisions of our own 
statutes. 

In the case of [lott v. Genge, 3 Curteis, Rep. 160, the testator folded 
the paper so as to conceal its contents and his own signature, and 
requested the witnesses to sign their names upon it. 

Sir Herbert Jenner Fust in that case, held that it was not a com- 
pliance with the statute, which required the signature of the testator 
to be acknowledged. “ How is it possible,” he asks, “that a signa- 
ture should be acknowledged, for it is not the will, but the signature 
which is to be acknowledged, unless the signature is exhibited to the 
witness. The statute requires that the signature should be acknow]- 
edged, not, as Mr. Jarman says, the will,” and he decided that the 
signature was not acknowledged either expressly or virtually in the 
presence of two witnesses present at the same time, and he pro- 
nounced against the validity of the will, and decreed administration. 
On the other hand, the case of Blake v. Knight, 3 Curteis, 547, also 
decided by Sir Herbert Jenner Fust, subsequent to the case last 
above stated, has been cited by the counsel for the will, to show that 
the signature to a will may be acknowledged by the testator, though 
the witnesses are not able to testify that they saw it, and by an ac- 
knowledgment by the testator that the paper is his will. But upon 
examination of this latter case, it will be found that Sir Herbert Jen- 
ner Fust referring to the case of Ilott v. Genge, 2 Curteis, 160, says, 
“that case was, in-‘my opinion, a case under very different: circum- 
stances from the present. In that case the object of the testator was 
to conceal his signature (if it was there at-the time) from the wit- 
nesses, The greatest pains were taken to conceal from them what 
the paper was. Here everything was done in the most open man- 
ner.” 

VOL. IX. 20 
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The statute Victoria 1 requires that the signature should be ac- 
knowledged by the testator. Our statute says that the subscription 
must be acknowledged, and that too as a separate and distinct act 
from the declaration that it is a will. 

If, under the English Act, which requires no publication, a declara- 
tion that it was the will of the testator, was insufficient as an ac- 
knowledgment of his signature, for a much stronger reason would the 
same declaration be insufficient, under our statute, which requires a 
declaration that it is the will of the testator, in addition to the ac- 
knowledgment of his subscription. Under our statute the declaration 
might be taken, or intended for a publication. While under the Eng- 
lish statute it could not be taken, or intended for anything, unless it 
was as an acknowledgment of the signature. 

I have examined the authorities‘in England cited by the counsel 
for the widow and executors so far as I have had an opportunity to 
do so. The most of those cases, however, are decisions upon the 
statute of Frauds of Charles II., and are mainly inapplicable to the 
cases arising under our revised statutes and under the statute of 
Victoria I. 

Each case decided in our own courts has, to a considerable extent, 
rested upon its own circumstances; some general principles have in- 
deed been laid down and considered as established, but no case has 
been reported which presents the question whether an acknowledg- 
ment of the subscription of the testator, can be made to the witnesses 
without their seeing the signature, and whether a declaration that the 
paper is his free will and deed, without exhibiting the signature, is a 
good acknowledgment. We are therefore left to determine this case 
upon its own circumstances, upon the statute, and upon general 
principles fairly applicable thereto. 

With a desire to satisfy myself if possible, that the provisions of the 
statute, in reference to the acknowledgment of the subscription by the 
testator, have been substantially complied with in this case, I have 
examined with some care all the authorities referred to by the coun- 
sel on argument, and which I have been able to find on this subject, 
and yet | am compelled to the conclusion, if the testimony of the wit- 
ness, Tripp, is to be believed, that there is no proof in this case, that 
the will was signed by the testator in the presence of the witnesses, 
aud that there is not sufficient proof that the testator acknowledged 
such subscription to have been made by him to the witnesses. ~- 

But it is said by counsel for the executors and widow, that the 
testimony of the witness, Tripp, should be rejected as unworthy of 
belief; that the will having been prepared by the deceased, and 
signed by him and the witnesses with an attestation clause, showing 
a compliance with all the requirements of the statute, the will must 
be presumed to have been properly executed in the absence of any 
affirmative proof to the contrary. It is a sufficient answer to this 
view of the case, that I do not consider the testimony of that witness 
as unworthy of belief.. If, however, I did, I do not understand the 
authorities cited by the counsel for the widow and executors, to hold 
that a will drawn by the testator, and signed by him and the wit- 
nesses, with a proper attestation clause, also drawn by the testator, 
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made but two years before the will is offered for probate, where both 
the witnesses are living in this state, fully competent to testify, and are 
called as witnesses and examined, but cannot recollect anything that 
was done on the occasion, except that they signed their names as 
witnesses, can be sustained upon the negative testimony of the want 
of recollection of the witnesses. 

In the case of Chaffee v. The Baptist Missionary Convention, the 
Chancellor says in effect, that a proper attestation clause, showing 
that all the statute formalities have been complied with, is presump- 
tive evidence of the fact in case of the death of the witnesses, or where 
JSrom lapse of time they cannot recollect what did take place. 

In the case of Lemsen v. Brinkerhoff, 26 Wen., 325, Senator Ver- 
planck, does indeed say that the proved or acknowledged signatures of 
witnesses to a will, bearing above their names an attestation of the re- 
quirements of the statute, would be good presumptive evidence of an 
actual compliance with such requirements. But the presumption in 
that case was rebutted by the testimony of the subscribing witness, 
that they did not read the declaratory clause. In the case under con- 
sideration the attestation clause was not read, and therefore there 
could be no presumption in favor of the acknowledgment of the signa- 
tures arising from that clause. 

It is to be remarked in this connection, that the circumstance, that 
the testator, Mr. Lewis, requested the witnesses to sign their names, 
with their places of residence, is but very slight-evidence that he him- 
self knew all the requirements of the statute. See the marginal note 
to the case of Remsen v. Brinkerhoff, 25 Wen., 325. 

It is also further to be noticed, that in the case of Chaffee v. The 
Baptist Missionary Convention,, 10 Paige, 85, where the testator at 
the time of the execution of the will. in presence of the witnesses, 
placed his finger on his name subscribed at the end of the will, and 
acknowledged that it was his last will and testament, but there was 
no evidence that he subscribed it in the presence of the attesting wit- 
nesses, or that he acknowledged in their presence that such subscrip- 
tion was made by him, or by his direction, or in his presence; it was 
held by the court that this was not a sufficient acknowledgment of 
the subscription. 

It is not necessary, in the view which I take of this case, to deter- 
mine whether the publication of this will was sufficient. In my-opin- 
ion there is not sufficient proof that the subscription of the testator 
to this will was made in the presence of the witnesses, nor that such 
subscription was acknowledged to have been so made by him to the 
witnesses. 

My decision, therefore, is, that the instrument offered for probate 
as the last will and testament of Thomas Lewis, deceased, for want 
of preper execution, is not a valid will of real or personal property. 
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REVIEW. 


Reports or CASES ARGUED AND DETERMINED IN THE SuPERIOR Court oF THE 
Crry or New-Yorx. By the Hon. Lewis H. Sandford, one of the 
Justices of the Court. Vol. II. New-York. Banks, Gould & Co., 
144 Nassau street. Atsany, Gould, Banks & Gould, 475 Broadway. 
1851. 


These reports are a very valuable addition to the reported judicial 
decisions of the State of New York. For some reason or other Tue 
Superior Court or tae City or New York has always maintained a 
high and well deserved celebrity for the profoundness and accuracy 
of its adjudications, and with most of the profession in the City of 
New York has been a favorite tribunal. The profound legal wisdom 
which has characterized some members of the Court, and the cour- 
tesy and urbanity towards the profession in which others have been 
pre-eminent, have together rendered it so popular as to make it pre- 
ferred by a large number of the profession to any other where the 
jurisdiction was co-ordinate. Time has brought changes in the mode 
of administering justice in this Court, and the hands that dispense it 
have been changed and multiplied, but with no detriment to its popu- 
larity so far as we have been enabled to observe. 

It has always been matter of serious regret to us that the valu- 
able adjudications of this distinguished Court are almost wholly 
lost to the profession for nearly twenty years, for want of a reporter. 
We are not aware of any other than the present, except the two vo- 
lumes published by Mr. J. Prescott Hall, in 1831 and 1833, contain- 
ing decisions from August Term 1828, to December 1829, and the 
first volume of this series published by Mr. Justice Sandford, in 1849, 
beginning with cases decided in October Term, 1847. We well re- 
collect the confident and almost scolding manner in which we 
inquired, some years since, of the Librarian of “The New-York Law 
Institute,” for Evart’s N. Y. Superior Courr Reports, and the deep 
chagrin that overcame us upon being informed that the official Re- 
porter of the Court had not yet announced to the profession or the 

ublic when or where these mythical volumes might be procured. 
he same uncertainty, we believe, still prevails. 

We are then heartily rejoiced that one of the ablest of this” re- 
nowned bench, appreciating the demand for the publication of its 
adjudications, has taken upon himself, at no inconsiderable addition 
to his already weighty judicial labors, to give these decisions to the 
world. As an accurate, careful, and judicious reporter, he has 
equalled his already brilliant and wide spread judicial reputation. 
There seems a peculiar propriety now that the jurisdiction of this 
Court has been made to embrace both law and equity, that these re- 
ports should come forth under the fostering hand of one who had 
already achieved a reputation for distinguished judicial ability, in 
each. 

Upon opening this volume and glancing at the names of the Jus- 
tices at present composing it, and the name of one no longer of its 
brotherhood—a pang went to our heart like a burning arrow. It 
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was the sudden recollection of a forgotten sorrow. The Hon. Aaron 
J. Vanperrort—clarum et venerabile nomen—is no longer a member 
- of this Court. An elective judiciary and a turn in the wheel of po- 
litical fortune has displaced as honest and upright a judge as ever 
sat upon any bench in the world. His was the first judicial face 
that unbent its stern brows to speak kindly to us when we came 
tremblingly to the bar, and we shall never forget his urbanity and 
goodness of heart. 

We read the first volume of these reports with pleasure and in- 
struction, and looked eagerly forward for this second volume. We 
find in this book several very important and able judgments, and 
feel assured that the profession will be doubly grateful for the satis- 
factory manner in which they are reported. We find here the first 
report of a case which to the New-York Bar has already become a 
bye-word. We refer to Oakley vs. Aspinwall—a case that has per- 
formed so many remarkable antics that it bids fair ¢o rival the world 
renowned Peebles vs. Planestane. The case of Keutgen v. Parks 
(p. 60) is an important adjudication upon the point of good faith in 
acquiring title to commercial paper. In this case an agent of the 
plaintiffs was entrusted with a promissory note belonging to 
them, to procure it discounted. The agent pledged it with a stran- 
ger for money loaned to him for his own use at usurious interest. 
Upon this the learned Reporter, who himself tried this cause (664) 
remarks : 

“On the merits of the case, the defendant claims protection as a 
purchaser of the note in good faith for value. It is not alleged on 
the other side, that he had any notice of the fact that R. was an 
agent and not the owner of the note; but it is insisted that the de- 
fendant received the note as security for an usurious loan, and that 
having taken it on a contract made in violation of the law, it 
was not received by him in good fuith. This is a point of some mo- 
ment, in the law of commercial paper. It will be observed that 
there was no sale of this note to the defendant. If there had been a 
sale, there would have been no difficulty. It is undoubtedly true, 
that the defence of usury is in general personal to the party paying 
or contracting to pay it. But the principle is not precisely applicable 
to this case. Here the defendant sets up against the true owner of 
a note the great doctrine of the law merchant, that the holder of a 
negotiable bill or note, who has received it in good faith for value, 
before its maturity, may retain it against the whole world. Now 
the good faith is a vital element of this doctrine. And can that be 
said to have been done in good faith or in the usual course of trade, 
which is done contrary to the positive prohibition of a statute, and 
which statute declares to be void? We are satisfied that it cannot.” 

The case of Smith vs. Oliphant and wife (p. 306) will be regarded 
with interest as settling a much mooted point as to how far an infant 
is liable for money lent. The learned judge carries the doctrine to 
the full length intimated in Randall vs. Sweet (1 Denio, 460) that an 
infant is liable for money lent for the purchase of necessaries for the in- 
fant when so applied under the direction of the lender. 

We cannot refer to the case of Palmer vs. Wetmore (p.'316) with 
the same hearty approbation or satisfaction. In this case it is held 
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that “ A landlord who owns land adjoining the demised premises, has a 
right to build on such land though he may thereby obsiruct and darken 
the windows in the tenement demised.” Inasmuch as this case over- 
turns the settled English law as adjudicated over and over again 
from the reign of Edward III. to the most recent date; and is also 
diametrically opposite to the decisions upon the same point in the 
States of Massachusetts, New Jersey and South Carolina, and where- 
ever else the question has arisen: and as the adverse doctrine to 
that here laid down had already been indirectly approved in the 
only two cases where the question has arisen in this State, by two of 
the ablest judicial minds that have ever adorned its bench; the 
leading case on this question in Massachusetts (Story vs. Odin, 12 
Mass. 157) having been cited without dissent by C. J. Bronson, in 
Parker v. Foote (19 Wendall R. 309) and by Chancellor Watworra 
in Lasalla v. Holbrook (4 Paige R. 173): these things being so and 
this being the pioneer case of a new doctrine in the civilized world, 
we should have been more gratified if the learned chief Justice had 
not seen fit to dispose of the matter in about twenty lines without a 
single reason and without reference to a single authority. But we 
must close this notice already too long—with the single remark that 
the points of important commercial law discussed and settled in this 
volume render it a book worthy of a place in the library of every 
intelligent merchant in this metropolis. Fr. G, 








Tae American Cuancery Dicest; being an Analytical Digested Index of all the 
Reported Decisions in Equity of the United States Courts, aud of the Courts of 
the several States to the Present Time, with Notes and a copious Index ; also, 
an Introductory Essay, comprising an Historical Sketch of the Court of 
Chancery; an Account of the Nature, Powers and Functions of the Court ; 
and the Organization and Equity Jurisdiction of the Courts of the United 
States, and of each of the States of the Union. By Tuomas W. Waterman, 
of the New-York Bar. Third Edition, in Three Volumes. New-York: Banks, 
Goutp & Co. Atpany: Govuxp, Banxs & Gout, 475 Broadway. 1851. 


This is a most valuable work, and we confess we do not see how 
the practical lawyer can dispense with it. It contains a law library 
in itself. We had intended to enter into an examination of the able 
way in which it has been prepared, but want of space, we regret to 
say, prevents our doing so. We cannot, perhaps, do better than let 
the author speak for himself. 

In his preface, the author observes :— 

“The value of this Digest is enhanced by the fact of its being a 
national work—confined to no one State or section, but comprehend- 
ing each and every State, and the entire country as a whole. Con- 
taining all the reported decisions in equity of the United States 
Courts, and of the courts of the several States of the Union, from the 
earliest period to the present time; it embodies almost every known 
principle of American law, and hence becomes a complete encyclo- 
pedia of American legal science. 

“It was originally placed in the hands of the late John A. Dunlap, 
Esq., well known to the profession for his learnine ond o> 
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a law writer. He had, however, scarcely entered upon the task, 
when he was prostrated by the disease which, after a languishing 
sickness of eighteen months, terminated fatally. Shortly before his 
decease, I was called in to prosecute the work so long unavoidably 
neglected. Though his sands of life were nearly spent, and the ob- 
jects of sense fast fading from his sight, the vigor of a highly-dis- 
ciplined mind continued unimpaired to the last. 

The following is a list of the American reports from which the 
Digest has been compiled :— 


Alabama Reports, by Minor, 1 vol.; Stewart’s Reports, 3 vols ; Stewart and 
Porter’s Reports, 5 vols.; Porter’s Reports, 9 vols.; Alabama Reports, (new 
series,) 17 vols. 

Arkansas.—Arkansas Reports, 5 vols. ; English’s Arkansas Reports, 4 vols. 

Connecticut.—Kirby’s Reports, 1 vol.; Root’s Reports, 2 vols.; Day’s Re- 
ports, 5 vols.; Connecticut Reports, 19 vols. 

Delaware.—Harrington’s Reports, 4 vols. 

Georgia.—T. U. P. Charlton’s Reports, 1 vol.; R. M. Charlton’s Reports, 
1 vol.; Dudley’s Reports, 1 vol.; Kelley’s Reports, 3 vols.; Georgia Reports, 
8 vols. 

Illinois —Breese’s Reports, 1 vol.; Scammon’s Reports, 4 vols.; Gilman’s 
Reports, 5 vols. 

Indiana.—Blackford’s Reports, 8 vols.; Smith’s Reports, 1 vol. 

Iowa.—G. Greene’s Reports, 1 vol. 

Kentucky.—Hughes’ Reports, 1 vol.; Kentucky Decisions, 1 vol. ; Hardin’s ° 
Reports, 1 vol.; Bibb’s Reports, 4 vols.; A. K. Marshall’s Reports, 3 vols. ; 
Littell’s Reports, 5 vols.; Littell’s Select Cases, 1 vol.; Monroe’s Reports, 7 
vols.; J. J. Marshall’s Reports, 7 vols.; Dana’s Reports, 9 vols.; Ben Mon- 
roe’s Law and Equity Reports, 8 vols. 

Louisiana.—Martin’s Reports, 12 vols ; Martin’s Reports, (new series,) 8 
vols. ; Louisiana Reports, 19 vols.; Robinson’s Reports, 12 vols.; Louisiana 
Annual Reports, 3 vols. 

Maine.—Greenleaf’s Reports, 9 vols.; Fairfield’s Reports, 3 vols.; Meina 
Reports, 16 vols. 

Maryland.—Bland’s Chancery Reports, 3 vols. ; Harris & McHenry’s Re- 
ports, 4 vols.; Harris & Johnson’s Reports, 7 vols.; Harris & Gill’s Reports, 
2 vols.; Gill & Johnson’s Reports, 12 vols.; Gill’s Reports, 5 vols. 

Massachusetts—Massachusett’s Reports, 17 vols.; Pickering’s Reports, 24 
vols. ; Metcalf’s Reports, 12 vols.; Cushing’s Reports, 1 vol. 

Michigan.—Harrington’s Chancery Reports, 1 vol.; Walker's Chancery Re- 
ports, 1 vol. 

Missouri —Missouri Reports, 9 vols. 

Mississippi.—Freeman’s Chancery Reports, 1 vol.; Smedes & Marshall’s 
Chancery Reports, 1 vol.; Walker’s Reports, 1 vol. ; Howard’s Reports, 7 vols.; 
Smedes & Marshall’s Reports, 13 vols. 

New Hampshire—New Hampshire Reports, 13 vols. 

New Jersey.—Greene’s Chancery Reports, 3 vols.; Saxton’s Chancery Re- 
ports, 1 vol.; Halsted’s Chancery Reports. 1 vol.; Cox’s Reports, 1 vol.; Pen- 
nington’s Reports, 2 vols.; Southard’s Reports, 2 vols.; Halsted’s Law Re- 
ports, 7 vols.; Green’s Law Reports, 3 vols.; Harrison’s Reports, 4 vols.; 
Spencer’s Reports, 1 vol.; Zabriskie’s Reports, 1 vol. 

New York.—Johnson’s Chancery Reports, 7 vols. ; Hopkin’s Chancery Re- 
ports, 1 vol. ; Paige’s Chancery Reports, 11 vols. ; Barbour’s Chancery Reports, 
3 vols.; Edwards’ Chancery Reports, 3 vols.; Hoffman’s Chancery Reports, 1 
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vol. ; Clarke’s Chancery Reports, 1 vol. ; Sandford’s Chancery Reports, 4 vols. ; 
Coleman’s Cases, 1 vol.; Coleman & Caine’s Cases, 1 vol. ; Caines’ Reports, 3 
vols.; Caines’ Cases in Error, 2 vols.; Anthon’s N. P. Reports, 1 vol.; Yates’ 
Select Cases, 1 vol.; Johnson’s Cases, 3 vols.; Johnson’s Reports, 20 vols. ; 
Cowen’s Reports, 9 vols.; Wendell’s Reports, 26 vols. ; Hill’s Reports, 7 vols. ; 
Denio’s Reports, 5 vols.; Barbour’s Supreme Court Reports, 5 vols. ; Com- 
stock’s Reports, 3 vols.; Hall's Superior Court Reports, 2 vols.; Sandford’s 
S. C. Reports, 1 vol. 

North Carolina.—Devereux's Equity Reports, 2 vols.; Devereux & Battle’s 
Equity Reports, 2 vols.; Iredell’s Equity Reports, 5 vols.; Martin’s Reports, 1 
vol. ; Haywood’s Reports, 2 vols.; ‘Taylor’s Reports, 1 vol. ; Cameron & Nor- 
wood’s Conference Reports, 1 vol.; North Carolina Term Reports, 1 vol.; Caro- 
lina Law Repository, 2 vols.; Murphey’s Reports, 3 vols. ; Hawks’ Reports, 4 
vols.; Devereux’s Law Reports, 4 vols.; Devereux & Battle’s Law Reports, 4 
vols. ; Iredell’s Law Reports, 10 vols. 

Ohio.—Ohio Reports, 18 vols. 

Pennsylvania Reports.—Browne’s Reports, 2 vols.; Miles’ Reports, 2 vols. ; 
Ashmead’s Reports, 2 vols. ; Dallas’ Reports, 4 vols.; Addison’s Reports, 1 
vol. ; Yeate’s Reports, 4 vols.; Binney’s Reports, 6 vols. ; Sergeant & Rawle’s 
Reports, 17 vols. ; Rawle’s Reports, 5 vols.; Penrose & Watts’ Reports, 3 vols. ; 
Wharton’s Reports, 6 vols.; Watts’ Reports, 10 vols.; Watts & Sergeant’s 
Reports, 9 vols.; Barr’s Reports, 10 vols. 

South Carolina.—Desaussure’s Equity Reports, 4 vols.; Harper’s Equity 
Reports, 1 vol; McCord’s Chancery Reports, 2 vols. ; Bailey’s Equity Reports, 
- Lvol.; Hill’s Chancery Reports, 2 vols.; Riley’s Equity Reports, 1 vol.; Rice’s 
Equity Reports, 1 vol.; Cheve’s Law and Equity Reports, 1 vol.; McMullan’s 
Equity Reports, 1 vol. ; Spear’s Equity Reports, 1 vol.; Richardson’s Equity 
Reports, 2 vols. ; Strobhart’s Equity Reports, 3 vols.; Bay’s Reports, 2 vols. ; 
Brevard’s Reports, 4 vols.; South Carolina Reports, 2 vols.; Nott & McCord’s 
Reports, 2 vols. ; Constitutional Reports, 2 vols.; Harper's Law Reports, 1 
vol.; MecCord’s Law Reports, 2 vols.; Bailey’s Law Reports, 2 vols. ; Hill’s 
Law Reports, 3 vols.; Riley’s Law Reports, 1 vol.; Dudley’s Law and Equity 
Reports, 1 vol.; Rice’s Law Reports, 1 vol. ; MeMullan’s Law Reports, 2 vols.; 
Spear’s Law Reports, 2 vols.; Richardson’s Law Reports, 3 vols. ; Strobhart’s 
Law Reports, 3 vols. 

Tennessee.—Tennessee Reports, by Overton, 2 vols.; Cooke’s Reports, 1 
vol. ; Haywood’s Reports, 3 vols.; Peck’s Reports, 1 vol.; Martin & Yerger’s 
Reports, 10 vols. ; Meig’s Reports, 1 vol.; Humphrey’s Reports, 1 vol.; Yer- 
ger’s Reports, 10 vols. 

United States Courts.—Dallas’ Reports, 4 vols. ; Cranch’s Reports, 9 vols. ; 
Wheaton’s Reports, 12 vols. ; Peters’ Reports, 17 vols.; Howard’s Reports, ‘8 
vols. ; Gallison’s Reports, 2 vols. ; Mason’s Reports, 5 vols.; Sumner’s Reports, 
3 vols.; Story’s Reports, 3 vols.; Woodbury & Minot’s Reports, 2 vols.; Paine’s 
Reports, 1 vol.; Washington’s C. C. Reports, 4 vols. ; Peters’ Reports, (Circuit 
Court,) 1 vol.; Baldwin’s Reports, 1 vol.; Gilpin’s Reports, 1 vol.; Wallace’s 
Reports, 1 vol.; Wallace, Jr., Reports, 1 vol.; MeLean’s Reports, 3 vols. ; 
Brockeubrough, (C. H. Marshall's Decision,) 2 vols. 

Vermont.—-N. Chipman’s Reports, 1 vol. ; Tyler’s Reports, 2 vols. ; Brayton’s 
Reports, 1 vol. ; D. Chipman’s Reports, 2 vols.; Aiken’s Repcrts, 2 vols.; Ver- 
mont Reports, 21 vols. 

Virginia.—Jefferson’s Reports, 1 vol.; Virginia Cases, 2 vols. ; Wythe’s 
Reports, 1 vol. ; Washington Reports, 2 vols. ; Call’s Reports, 6 vols. ; Henning 
& Munford’s Reports, 4 vols ; Munford’s Reports, 6 vols. ; Gilmer’s Reports, 1 
vol ; Randolph’s Reports, 6 vols.; Leigh’s Reports, 12 vols.; Robinson’s Re- 
ports, 2 vols.; Grattan’s Reports, 6 vols. 





